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Spousal/Partner Rape 

 

Backhouse, Constance and Lorna Schoenroth (1983). "A Comparative Survey of Canadian and 

American Rape Law." Canadian-US Law Journal 6: 48. 

 The laws of Canada and the United States prove an excellent source for comparable legal 

research in the area of rape as English common law provided the foundation for the 

criminal law of both countries. Many similarities developed as a result of this common 

legal heritage, although some differences emerged since the American jurisprudence was 

separated from its English influence at an earlier point in time. The socio-cultural 

resemblance between Canada and the United States also produced notable similarities in 

the recent movement for rape law reform, although some marked distinctions remain. In 

an attempt to begin a comparative analysis of Canadian and American rape law, this 

article will focus on the following issues: spousal exemption, the standards of force, 

resistance, and consent; the admissibility of the complainant‟s prior sexual conduct; 

corroboration; and the recent redefinition and restructuring of the crime of rape. 

 

Boyle, Christine (1981). "Married Women: Beyond the Pale of the Law of Rape." Windsor 

Yearbook of Access to Justice 1: 192-213. 

 The author discusses the law relating to marital rape, with some references to the 

proposed amendments to the Criminal Code. The main argument is that law reform in 

this area should display sensitivity to the special coercive potential of the marital 

relationship and that any pressure, including the conscious exploitation of external 

factors, to engage in sexual activity comes within the appropriate sphere of the criminal 

law. 

 

Boyle, Christine (1996). "Sexual assault in abusive relationships: common sense about sexual 

history." Dalhousie Law Journal 19: 223-246. 

  In this paper, the author, using a hypothetical fact scenario as a focus, discusses 

competing interpretations of the new "rape shield" provisions in ss. 276-276.4 of the 

Criminal Code. In spite of identifying appealing arguments based on the importance of 

examining context in the resolution of legal issues, she argues that s. 276(1) should be 

read as barring all evidence of sexual history between the complainant and the accused, 

including "pattern evidence", unless it relates to something other than consent or 

credibility. 

 

Boyle, Christine (2004). "Sexual assault as Foreplay: Does Ewanchuk Apply to Spouses?" 

Criminal Reports 20: 359. 

 There are two, interconnected, issues which courts might have to address, post 

Ewanchuck. The first one raises a particular issue of whether Ewanchuk should be strictly 

applied to ongoing relationships. This is the sexual touching of a spouse, who is not 

consenting and not doing anything, which can be interpreted (including in the context of 

the relationship) as communicating consent. No reasonable steps to ascertain consent 

have been taken. For example, a husband approaches a wife who is washing the dishes 

and rubs her breasts. Should there be some form of implied consent exception to 

Ewanchuk for ongoing intimate relationships? The criminal law cannot treat such 



relationships as falling outside the law of sexual assault without resurrecting some form 

of presumption of consent from marriage or other ongoing relationship, thus making 

people in such relationships sexually touchable, irrespective of their wishes, until they 

actively withdraw consent. It seems plausible that people in relationships do touch each 

other in the absence of communicated consent, and without taking reasonable steps, but 

placing the risk of non-consent on the person touching is consistent with respect for the 

sexual autonomy and physical integrity of persons in relationships, and particularly for 

wives, a group with the historical experience of disrespect. 

The second situation could arise in any context including in an ongoing relationship, the 

only difference being whether there is evidence of sexual history to provide a context. 

This is the situation where one spouse misperceives conduct as communicating consent. 

This is in essence the mistaken belief in consent scenario, post-Ewanchuk. The 

misperception would need to be of unambiguous communication. This raises a broader 

issue relating to the role of the reasonable steps provision. How can a person, including a 

spouse, be expected to take reasonable steps to ascertain consent when he believes that 

consent is being unambiguously communicated?  

 

Cairns Way, Rosemary (1993). "Bill C-49 and the Politics of Constitutionalized Fault." 

University of New Brunswick Law Journal 42: 325-334. 

 The decision of the Supreme Court of Canada in R. v. Seaboyer' was released on 22 

August 1991. Less than one year later, on 15 August 1992 the reform effort, catalyzed by 

Seaboyer, culminated in the enactment of a package of amendments to the sexual assault 

provisions of the Criminal Code. What the reform process has made clear is the apparent 

conflict between the two goals - on the one hand, the progressive political agenda which 

seeks to respond to the real experiences of Canadian women and on the other, the 

demands of the Charter. There is a significant risk that the amendments will be 

successfully challenged as a violation of s. 7 of the Charter. Even if upheld as a justifiable 

limitation under s.1, such a challenge would send a powerful message to those groups 

who see in the criminal law an important avenue for change. The spectre of a potential 

Charter challenge has loomed at every moment of the reform process, most often as a 

threat to the progressive agenda of the legislation. The author's particular concern is with 

the evolving doctrine of constitutionalized fault. The article provides a brief introduction 

to the jurisprudence on constitutionalized culpability, consider its impact, both 

substantive and political, on the reform process, and evaluate the potential it provides for 

a successful Charter challenge. 

 

Crocker, Diane (2005). "Regulating Intimacy: Judicial Discourse in Cases of Wife Assault (1970 

to 2000)." Violence Against Women 11: 197-226. 

 This article describes the findings of research into judicial decision making in Ontario 

courts in cases of intimate violence against women. Judges are condemning the violence, 

issuing relatively harsh sentences, and arguing that the intimate context of the violence is 

an aggravating factor. The analysis also reveals that judges often rely on stereotypes and 

traditional notions of marriage, family, and femininity. As records of decisions, the 

documents suggest a high level of understanding that wife abuse is a crime. As judicial 

discourse, they reveal how the justice system regulates intimate relationships and how 

traditional ideologies persist despite the harsh sentences. 



 

Drumbl, M. A (1994). "Civil, Constitutional and Criminal Justice Responses to Female Partner 

Abuse: Proposals for Reform." Canadian Journal of Family Law 12: 115-169. 

 Female partner abuse -- the battering inflicted by heterosexual men upon their wives, 

common-law spouses and intimate partners -- is a pervasive phenomenon in North 

American society. Through a comparative analysis of the responses to female partner 

abuse in Buffalo (New York), Toronto and London (Ontario) this paper demonstrates that 

pro-arrest policing policies have a vital role in curbing conjugal violence. Nevertheless, 

any truly effective response to female partner abuse must link the criminal justice system 

with other areas of the law as well as community services. With this interdisciplinary 

approach as a governing paradigm, several reforms are proposed. These include: (1) 

amending the Criminal Code to create a series of provisions that would punish female 

partner abuse in a manner different than stranger assault, with special emphasis on 

therapy as a key element of sentencing policy; (2) reducing the weight given to 

provocation and drunkenness as mitigating factors; (3) introducing a statutory civil 

remedy similar to that found in New York State with which battered women can 

expediently obtain protection orders and compensation; (4) placing law enforcement 

officials under a statutory duty of care to protect potential victims by responsibly issuing 

and adequately enforcing protection orders. The possibility of developing separate 

courtrooms with sui generis trial procedures in which all cases involving violence against 

women would be heard should also be investigated. Victims should also be permitted to 

participate more actively in the sentencing process. The animus for these reforms is 

derived from the fact that the gendered nature of domestic violence perpetuates the 

systemic inequality of women within Canadian society. 

 

Fraser, Gwen (1985). "Taking Spousal Assault Seriously: A Philosophical View of Legal 

Contradiction." Windsor Yearbook of Access to Justice 5: 368. 

 The author argues that the present tendency of the legal system to deal with spousal 

assault in Family Division Court casts serious doubt on responses to the problem. In 

particular, such treatment is inconsistent with sections 244 and 245 of the Criminal Code 

and it is argued that attempts to justify differential handling of wife abusers are ill-

founded and display institutional sexual bias against the victims of such assaults. 

Given that criminal offences are involved, the author concludes that the Criminal 

Division is the only proper forum for dealing with spousal assault. 

 

Fus, Theresa (2006). "Criminalizing Marital Rape: A Comparison of Judicial and Legislative 

Approaches " Vanderbilt Journal of Transactional Law 39: 481. 

 Even though many countries still permit husbands to rape their wives with little or no 

consequence, there is a growing trend that marital exemption is unjust and has no place in 

a civilized society. Recognition of the inappropriateness of marital exemption is, 

however, only the first step towards its elimination. To effectively equalize treatment of 

marital and non-marital rape, legislatures and judiciaries must take action. 

Several countries have already been host to the abolition of marital immunity, but their 

approaches may not be the most effective. This Note examines the experiences of 

England and Canada as examples of judicial and legislative abolition of marital 

exemption, respectively. The Author explores several factors that would lead to effective 



change, including timely alignment with societal morals, thorough and thoughtful 

consideration of the issues, and legitimacy in the eyes of citizens. After reviewing the 

effectiveness of approaches such as those employed in England and Canada, the Author 

argues that an even better method would rely on equal protection provisions found in 

state constitutions and international treaties. 

 

Gotell, Lisa (2006). "When Privacy is Not Enough: Sexual Assault Complainants, Sexual 

History Evidence and the Disclosure of Personal Record." Alberta Law Review 43: 743-778. 

 How can the rights of sexual assault victims be balanced against the rights of the accused 

in a sexual assault case? Sexual assault remains one of the most under-reported crimes in 

Canada, largely due to the invasion that results once a sexual assault is reported. Distrust 

of the criminal justice system continues to deter reporting. Recent amendments to the 

Canadian Criminal Code aim to protect sexual assault complainants by regulating the 

introduction of sexual history evidence and third-party records, such as counselling and 

therapy. However, courts in Canada have increasingly used a standard based on privacy 

law to interpret these provisions. Does privacy law serve as a useful framework by which 

to evaluate this legislation? This article explores the gendered issues of privacy law, 

challenges the privacy approach to the sexual assault provisions of the Criminal Code, 

and explores a more balanced alternative. All of these cases concerned involve 

defendants who had personal or professional relationships with the complainants. Among 

the allegations at issue were sexual assaults by boyfriends, spouses/ex-spouses, relatives, 

family friends or acquaintances, amongst others.  

 

Hannah-Moffat, K (1995). To charge or not to charge: Front line officers‟ perceptions of 

mandatory charge policies. Wife assault and the Canadian criminal justice system: Issues and 

policies. M. Valverde, L. MacLeod and K. Johnson. Toronto, Ontario, Canada, Centre of 

Criminology: 35-46. 

  

Jaffe, Peter G. and Claire V. Crooks (2004). "Partner Violence and Child Custody Cases: A 

Cross-National Comparison of Legal Reforms and Issues." Violence Against Women 10: 917-

934. 

 A review of policies and procedures for addressing partner violence in child custody 

across four countries shows different pathways to the same issues. In the United States, 

Canada, Australia, and New Zealand, the reform of child custody legislation faces a 

debate between fathers‟ rights groups and domestic violence advocates, within an 

environment promoting mediation and joint custody as the gold standard. There is a clear 

need for research to better inform these debates, including cross-national research, and 

for the development of court and community interventions to support children facing 

separation and divorce in the context of parental violence. 

 

Johnson, Holly and Valerie Pottie Bunge (2001). "Prevalence and Consequences of Spousal 

Assault in Canada." Canadian Journal of Criminology 43: 27. 

 Using data from Statistics Canada's 1999 General Social Survey on Victimization, this 

article compares and contrasts the prevalence, consequences and outcomes of spousal 

violence reported by a representative national sample of women and men. The study 

shows that five-year and one-year rates of self-reported spousal violence victimization 



are only slightly higher for women and that this difference is statistically significant. 

Higher rates were reported in previous as opposed to current unions. The study also 

found that the nature and consequences of assault inflicted on women by their spouses are 

more severe than spousal assaults against men. Assaults reported by women are more 

frequent and result in more serious consequences and outcomes for victims and higher 

costs for society. Female victims are more likely to be injured, to use medical services, 

spend time in hospital and take time off paid or unpaid work. They are also more likely to 

use counselling and shelter services and to report the violence to the police. Women were 

five times as likely as men to say they feared their lives were in danger from a violent 

spouse. Negative emotional outcomes for female victims were also more prevalent. 

Similarities and differences with other comparative studies are discussed. 

 

Jonas, George (1979). "Rape and Marriage are not like Horse and Carriage." Canadian Lawyer 3: 

10. 

  

Kennedy, Carole (1978). Evaluation of the Comments Received on Working Paper 22 "Sexual 

Offences". Ottawa, Law Reform Commission of Canada. 

 The paper outlines the comments subsequent to and prior to the publication of the 

working paper on sexual offences by the Law Commission in 1978. The Advisory 

Council on the Status of Women had recommended four degrees of sexual assault 

offences (ranging from contact to penetration to bodily harm). Rape crisis centres 

recommened that the section on consent be written such that consent may not be inferred 

from a lack of resistance and there should be no doctine of constructive consent or 

voluntary assumption of risk. Spousal exception had brought out strong opposing views. 

Most felt that enforcement might be difficult and one person suggested onus of proof 

should be put on a third party. 

The paper has a list of all the editorials from newspapers that had commented on the new 

legislation. 

 

Law Reform Commission of Canada (1978). Criminal Law: Sexual Offences. Ottawa, Law 

Reform Commission of Canada. 

 This Law Commission working paper was commissioned in 1978 and aims to do three 

things- first, to devise new, more concise formulations of sexual offences for the 

Criminal Code; second, to adapt the law to modern Canadian society; and third, to 

examine the role of the criminal law in relation to sexual conduct. With respect to Section 

143, the paper criticized the use of the word "rape" because of the stigma,  the limited 

definition of rape to penetration, and spousal exception. However, the paper states that it 

"may be extremely difficult, if not impossible" to determine if the victim consented in a 

specific instance of intercourse with the accused when they have had a long and 

continuous sexual relationship and suggests that the spouse should resort to general and 

aggravated assault provisions in the Code (p17). There was no consensus on the question 

of spousal exception at this point.  

The paper seems to emphasize two factors distinguishing rape from general assault 1) 

rape can cause pregnancy and only women can get impregnated and 2) the essential 

ingredient of non-consent as consensual sexual intercourse is "esteemed and valued". The 

paper recommends a new offence of "sexual assault" with no distinction between contact 



and penetration. 

 

MacLeod, Lind (1980). Wife Battering in Canada: The Vicious Circle. Ottawa, Minister of 

Supply and Services. 

  

MacLeod, L. (1995). Policy decisions and prosecutorial dilemmas: The unanticipated 

consequences of good intentions. Wife assault and the criminal justice system. M. Valverde, L. 

MacLeod and K. Johnson. Toronto, Ontario, Canada, Centre of Criminology: 47-61. 

  

Martin, D. L and J. E Mosher (1995). "Unkept promises: Experiences of immigrant women with 

the neo-criminalization of wife abuse." Canadian Journal of Women and the Law 8: 3-44. 

  

McGillivray, Anne (1987). "Battered Women: Definition, Models and Prosecutorial Policy." 

Canadian Journal of Family Law 6: 15-45. 

 Wife battering, historically and presently endemic to all societies, affects at least four in 

ten Canadian women. Only within the past fifteen years has professional attention been 

directed to defining, researching and dealing with the problem. Efforts to derive accurate 

models and workable policy from narrow research bases have been troubled. The need to 

make a normative leap regardless of limited information and professional disagreement is 

nowhere more apparent than in the development of appropriate prosecutorial policy to 

enforce criminal assault provisions against batterers. The special problems of the battered 

woman witness must be understood in light of the history, etiology, spoken and unspoken 

definitions and reform models of wife battering in order to effectively prosecute the 

batterer. Saskatchewan's recently adopted "no-drop" policy and the experience of 

working professionals illustrate the unique concerns of spousal assault. 

 

Nova Scotia Family Violence Tracking Project (1994). The response of the justice system to 

family violence in Nova Scotia. Halifax, Nova Scotia, Canada, Solicitor General and Nova 

Scotia Department of Justice. 

  

Prairie Research Associates (1994). Manitoba spouse abuse tracking project: Final report volume 

1. Ottawa, Ontario, Canada, Department of Justice. 

  

Randall, Melanie (2004). "Domestic Violence and the Construction of Ideal Victims: Assaulted 

Women's Image Problems in Law." St. Louis University Public Law Review 23: 107. 

 Some of the ways domestic violence is addressed in the law - even those ways expressly 

aimed at remedying the defects and inadequacies of traditional legal responses - 

inadvertently end up reinforcing the problems they seek to rectify. Two examples of this 

are found in stereotypical representations of women who are subjected to violence in 

their intimate relationships. Both of these representations rely on the construction of 

categories of victims of domestic violence that misapprehend and stigmatize women's 

ways of coping with intimate violence and its effects on their lives. The first of these is 

the legal deployment of the victim who suffers from the "battered woman syndrome," a 

diagnostic category sometimes used as evidentiary support for the self-defence claims of 

women who, in fear for their own lives, have killed their violent partners. It is specifically 

drawn upon to address the often asked question about why assaulted women who have 



ended up killing their violent spouses did not "just leave" their abusers instead. The 

second is the victim who recants and/or who refuses to "cooperate" in the prosecution of 

her violent male intimate. 

In this paper, I argue that the use of the "battered woman syndrome" in law represents a 

double-edged sword.     To the extent that it captures the psychological dimensions and 

harms inflicted by being subjected to violence in an intimate relationship, the "syndrome" 

has provided critical evidence supporting the self-defence claims of battered women who 

kill their violent partners. But to the extent it explains the difficulties battered women 

have leaving their violent partners in terms of a purported psychological incapacity and 

lacks an acknowledgment of the powerful social forces which inhibit women's very 

opportunities for "leaving," the "syndrome" is a profoundly inadequate conceptualization. 

 

Randall, Melanie (2008). "Sexual Assault in Spousal Relationships, "Continuous Consent", and 

the Law: Honest But Mistaken Judicial Beliefs." Manitoba Law Journal 32: 144 - 181. 

 This paper reviews some of the recent case law to illustrate the kinds of conceptual 

difficulties and legally flawed analyses, which some judges are undertaking in relation to 

sexual assaults perpetrated in the context of intimate relationships. In these judgments, a 

number of specific themes are salient, including the mistaken judicial belief that the 

relational context is critical to assessing whether a sexual assault actually happened. 

These mistaken judicial beliefs are tied to the traditional assumption, only relatively 

recently repudiated legally with the 1983 amendments, that marriage confers upon men 

presumed rights of sexual access to their wives. Tied to this faulty reliance on traditional 

assumptions, is the apparent mistaken belief evident in the judgments analyzed in this 

paper, that the legal test for consent differs in an ongoing and "viable" intimate (spousal) 

relationship, from the legal test applied in other contexts. As is evident from R. v. R.V. 

and the other cases under review, some judges have trouble seeing a "dividing line" 

between what is assumed to be normal, typical and acceptable sexual engagement within 

intimate relationships, and what constitutes criminal sexual assault. 

What some judges seem to have problems understanding is that consent to sexual 

activity, even in an intimate relationship, is a dynamic process, which requires constant 

negotiation and renegotiation between intimate partners. It cannot be assumed to exist by 

virtue of the existence of an ongoing intimate relationship, yet this is precisely the 

inference some judges seem inclined to make. This is one of the fundamental and 

mistaken judicial beliefs apparent in the spousal sexual assault case law analysed in this 

article. 

 

Rhynard, Jill and Marlene Krebs (1997). "Sexual Assault in Dating Relationships " Journal of 

School Health 67(3). 

 This article focuses on acquaintance rape, which under Canadian law constitutes a form 

of sexual assault. Frequency of acquaintance rape often is underestimated due to under-

reporting, resulting in a local perception that acquaintance rape rarely occurs in a small 

Canadian community. A survey was conducted to determine whether acquaintance rape 

does occur in this community. 

 

Schissel, Bernard (1996). "Law Reform and social change: a Time-Series analysis of Sexual 

Assault in Canada." Journal of Criminal Justice 24(2): 123-138. 



 In 1963, Canada reformed its laws regarding rape and sexual assault to facilitate a greater 

reporting of sexual offenses and a more just approach to prosecution and victim rights. 

Some of the major changes included a shift in the definition of rape from a crime of sex 

to a crime of violence, a shift in legal policy to eliminate the victim's reputation as a legal 

consideration, and the elimination of spousal immunity provisions. In this study, a time-

series analysis for the years 1962–1990 is employed to test the influence of Bill C-127 

and the influences of macro-economic conditions and social control policy on rates of 

arrests and charges for sexual assault. These trends are contrasted with those for 

comparable rates of non-sexual assault. Overall, the results suggest that the influence of 

this particular law reform, in relation to general legal trends for all violent crimes, is 

moderate for arrest rates and negligible for rates of charges. The variation in rates of 

arrests and charges, then, are the result of general trends in state social control policy, and 

not specific law reform. 

 

Steinke, Heather C. (1996). "Starting-point Sentencing for Domestic Assault: A Critical Review 

of the Brown Guidelines." Alberta Law Review 35: 785. 

 Today spousal assault is not only considered a crime, it is treated as one. This is reflected 

in Alberta's leading case on sentencing for domestic assault, R. v. Brown; R. v. 

Umpherville; R. v. Highway. There the appeals from sentence of three men convicted of 

spousal abuse were heard together by the Alberta Court of Appeal. In stark contrast to the 

historical view of wife abuse as a private matter not to be interfered with by the courts, 

the Court imposed sentences, which ranged from eighteen months to three years 

incarceration. In setting out the principles, which should govern sentencing, the Court in 

Brown revealed its commitment to combat the problems of spousal abuse in our society 

through the sentencing process. The significance of the decision, however, lies in its 

establishment as a guideline judgment: a precedential ruling which provides a starting-

point approach to sentencing as a means of guiding lower courts in the determination of a 

fit sentence. The question to be addressed is whether the guideline judgment, as applied 

to cases of domestic assault, actually achieves in practice what it endeavours to do in 

theory. A critical analysis of the Brown decision and a review of subsequent case law 

clearly suggests that it has not achieved much success. This result, it will be argued, is 

due to the Court of Appeal's failure to comply with its own prior directives on starting-

point methodology, as well as a lack of consensus among the judiciary in terms of its 

stated policy objectives. 

 

Ursel, E. J (1998). Mandatory charging: The Manitoba model. Unsettling truths: Battered 

women, policy, politics and contemporary research in Canada. K. Bonnycastle and G. Rigakos. 

Vancouver, British Columbia, Canada, Collective Press: 73-81. 

  

Valverde, M., L. MacLeod and K. Johnson, Eds. (1995). Wife assault and the Canadian criminal 

justice system: Issues and policies. Toronto, Ontario, Canada, Centre of Criminology. 

  

Vandervort, Lucinda (2004). "Honest Beliefs, Credible Lies, and Culpable Awareness: Rhetoric, 

Inequality, and Mens Rea in Sexual Assault." Osgoode Hall Law Journal 42(4): 625-660. 

 The exculpatory rhetorical power of the term "honest belief" continues to invite reliance 

on the bare credibility of belief in consent to determine culpability in sexual assault. In 



law, however, only a comprehensive analysis of mens rea, including an examination of 

the material facts and circumstances of which the accused was aware, demonstrates 

whether a "belief" in consent was or was not reckless or wilfully blind. An accused's 

"honest belief" routinely begs this question, leading to a truncated analysis of criminal 

responsibility and error. The problem illustrates how easily old rhetoric perpetuates 

assumptions that no longer have a place in Canadian law. The article analyzes the 

following cases: Pappajohn, Sansregret, and R. v. MacFie that involved a husband 

abducting, raping, and killing his wife but where he pled not guilty to charges of sexual 

assault and was acquitted on the sexual assaut charge (and convicted of first degree 

murder). 

 

Watson, Jack (1996). "When „No'  Means „Attack Me': Inferring Consent to Assault in Family 

Violence Cases." Alberta Crown Attorney's Association Newsletter(5). 

 Describes the evolution of the Law as to Implied Consent, Inferred  Consent and in 

Sexual Assault Cases 

 

Wiegers, Wanda A. (1994). "Compensation for Wife Abuse: Empowering Victims?" University 

of British Columbia Law Review 28: 247-307. 

 This article focuses on the question of whether or to what extent women are compensated 

for abuse or injuries inflicted by legal or common law husbands or intimate partners. In 

examining this issue, I contrast and evaluate two legal sources of compensation for 

women: tort proceedings including assault and battery and intentional infliction of mental 

suffering, and crimes compensation schemes which provide state-funded redress for 

injuries suffered by victims of violent crimes. 



    CONSENT 

 

 

Adjin-Tettey, Elizabeth (2006). "Protecting the Dignity and Autonomy of Women: Rethinking 

the Place of Constructive Consent in the Tort of Sexual Battery." University of British Columbia 

Law Review 39: 3-61. 

 The objective of this paper is to show that the defence of constructive consent as 

articulated in Non-Marine Underwriters, Lloyd's of London v. Scalera,4 although 

intended to benefit victims of sexual abuse, in fact makes it more onerous to obtain a civil 

remedy. The objective ascertainment of reasonable belief in consent is likely to privilege 

a gendered, raced, and classed perspective that favours white heterosexual male 

defendants, and potentially constitutes gender discrimination. Victims of sexual 

wrongdoing are predominantly women and girls. Yet many women do not meet the 

standard of the 'typical' victim nor do many exhibit supposedly reasonable responses to 

unwanted sexual overtures. Misconceptions about women's sexuality in myths of male 

innocence and female guilt in sexual encounters pervade religious, philosophical, and 

scientific texts, mass media, and popular culture.5 Furthermore, they are likely to 

influence assessments of constructive consent to the detriment of women victims. 

 

Baker, Brenda M (1988). Consent, Assault and Sexual Assault. Legal Theory Meets Legal 

Practice. A. Bayefsky. Edmonton, Alberta, Academic Printing and Publishing: 223-238. 

  

Baker, Brenda M (1999). Understanding Consent in Sexual Assault A Most Detestable Crime: 

New  Essays on Rape. K. Burgess-Jackson. Oxford/New York, Oxford University Press: 49-70. 

  

Benedet, Janine and Isabel Grant (2007). "Hearing the Sexual Assault Complaints of Women 

with Mental Disabilities: Consent, Capacity, and Mistaken Belief." McGill Law Journal 52: 243-

289. 

 Women with mental disabilities experience high rates of sexual assault. The authors trace 

the history of the criminal law's treatment of cases involving such acts in order to 

evaluate whether the substantive law of sexual assault is meeting the needs of this group 

of women. In particular, the authors focus on the legal issues of consent, capacity, and 

mistaken belief. 

       The authors conclude that the substantive law of sexual assault is inadequate to meet the 

needs of women with mental disabilities. The authors propose, as a partial solution, a 

reformed legal analysis that focuses on the accused's abuse of a relationship of power or 

trust, the accused's coercive behaviour, and the complainant's voluntariness. While the 

authors acknowledge that women with mental disabilities face certain unique challenges, 

they reject the creation of special legislative provisions as a solution; they assert instead 

the importance of recognizing the common experience of inequality that this group shares 

with other women. 

 

Bonnycastle, K (2000). Rape Uncodified: Reconsidering Bill C-49 Amendments to Canadian  

Sexual Assault Laws. Law as a Gendering Practice. D. Chunn and D. Lacombe. Oxford, Oxford 

University Press. 



 The article argues that the liberal legal discourse of consent is itself gendered, reinforcing 

an active masculine sexuality and a reactive and passive feminine sexuality and 

identifying the measure of sexual violence as not whether a woman desires sex, but 

instead whether she accedes. 

 

Boyle, Christine and Marilyn MacCrimmon (2001). "To Serve the Cause of Justice: Disciplining 

Fact Determination." Windsor Yearbook of Access to Justice 20: 55. 

 There is increasing awareness, however, that the choice may affect fundamental values 

such as equality and access to justice.  The meaning of consent to sexual contact has been 

contested for some time, including on the level of whether its content is primarily factual 

or legal. One of the ways that the law of evidence affects access to social context 

evidence is through the requirement that evidence be material. A requirement that the 

accused offer evidence of social context in every case would have placed an unnecessary 

burden on the accused and adversely affected his or her access to justice. Examining fact 

determination from the perspective of the disadvantaged shows that generalizations or 

stereotypes based on gender, race, sexual orientation, status, age, etc. have operated in the 

past to affect access to justice 

 

Brett, Nathan (1998). "Sexual Offenses and Consent." Canadian Journal of Law and 

Jurisprudence 11: 69-88. 

 Much work has been done by judges and legal theorists regarding the defendant's beliefs 

about the consent of the complainant and the mental element or mens rea of this offense. 

But, any answers to these questions presuppose some answer to a prior question: What is 

consent? What must be true of a person who does consent? What must be missing, on the 

other hand, in a situation where sexual activity takes place without consent? 

 

Bryant, Alan W (1989). "The Issue of Consent in the Crime of Sexual Assault." Canadian Bar 

Review 68: 94-154. 

 The consent of the complainant is often the only disputed issue in a trial of an accused 

charged with a crime of sexual assault. Because consent is a question of mixed fact and 

law, judges are required to instruct juries on the meaning of consent, which is a difficult 

task because the legally recognized consent reflect policy considerations and social 

values. This article examines the common law, and the old and new statutory provisions 

govering the matter of consent of the complainant for the crime of sexual assault. 

 

Chapman, Susan M. (1999). "Section 276 of the Criminal Code and the Admissibility of "Sexual 

Activity" Evidence." Queen's Law Journal 25: 121-176. 

 In 1992, Parliament revised section 276 of the Criminal Code to reflect the Supreme 

Court of Canada's analysis in R. v. Seaboyer of the permissible scope of Criminal Code 

restrictions on access to sexual activity evidence. The author examines subsequent 

jurisprudence that considers the admissibility of evidence of a complainant's sexual 
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a blanket exclusion of such evidence could cause an injustice. Parliament has tried, for 

the third time, to draw the appropriate line which will ensure a fair trial and at the same 
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If the defence of honest but mistaken belief in consent is the defence raised at a sexual 

assault trial, it will, of course, be legitimate for the accused to adduce evidence to support 

this defence. The more problematic question that arises is to what extent should this 

defence be allowed if the consent is born out of the prior sexual contacts of the 
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introduction of evidence of the complainant's sexual past in sexual assault cases. After 
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 The availability of the defence of belief in consent under s. 265(4) is a question of law, 
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When a trial judge rules that the defence is available in law, the trier of fact must 

determine whether the defence is available on the facts as found, based on the evidence in 

the case. The model jury instructions proposed in Part 2 are designed to ensure that 
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Oleskiew, Diane and Nicole Tellier (1997). Submissions to the Standing Committee on Bill C-

46, An Act to Amend the Criminal Code in Respect of Production of Records in Sexual Offence 

Proceedings. Ottawa, National Association of Women and the Law. 

  

Osborne, Judith (1984). "Rape Law Reforms: The New Cosmetic for Canadian Women." 

Women and Politics 4(3): 49-64. 

  

Packard, T (1980). "Culpable mistakes and rape: Harsh words on Pappajohn." University of 

Toronto Law Review 30: 75-98. 

  



Razack, S (1992). The Women‟s Legal Education and Action Fund. Law, politics and the 

judicial process. F. L. Morton. Calgary, Canada, University of Calgary Press: 242-251. 

  

Roberts, J. V. (1995). "Sexual assault is a crime of violence." Can. J. Crim 37: 88-93. 

  In his examination of youth crime statistics, Peter Carrington asserts that: "it is doubtful 

that the offence categories showing increases [in rates] represent -violence" and further: 

"it is inaccurate to refer to level I physical and sexual assaults as violent" (Carrington 

1995). While the author agrees with many of his observations concerning youth crime 

statistics, this assertion cries out for a response. This comment examines the question of 

whether sexual assault is a violent offence on three levels: popular conceptions of 

violence, criminal justice statistics relating to sexual assault, and sexual assault as a 

judicial construction. 

 

Roberts, J. V. (1996). "Sexual assaults in Canada: Recent statistical trends." Queen‟s Law 

Journal 21: 395-421. 

 This paper reviews statistics on sexual assault in Canada. The author reviews figures 

from the Uniform Crime Reporting database, which provides data on incidents of crime 

reported to the police, and from the Violence Against Women Survey, which provides 

data on the number of violent crimes committed and on whether they come to the 

attention of the police. The figures show that sexual assault is a highly underreported 

crime compared to other crimes of violence. The author examines data on the crime of 

sexual assault, compared to the crime of assault, from the reporting stage to the laying 

and processing of charges/or the three levels of seriousness of the two crimes. According 

to the data, a far greater proportion of sexual assaults than assaults are classified and 

charged at the lowest level of seriousness. Sexual assault has a higher proportion of 

unfounded reports and higher attrition rates than most other crimes of violence. Although 

data for conviction rates was not available, it is likely that almost all sexual assault 

convictions are at the lowest level of seriousness. The author postulates that police 

classification procedures and a lack of clarity in the Criminal Code provisions may be to 

blame/or the discrepancy in the treatment of sexual assault compared' to other crimes of 

violence. The end result may be that victims perceive the offence as having been more 

serious than police classification and charging would indicate. They may feel that their 

complaints are not taken seriously by the criminal justice system. Some may choose not 

to cooperate by refusing to testify, resulting in still fewer convictions whatever the level 

of seriousness. The overall effect may be to discourage victims from using the criminal 

justice process. 

 

Roberts, Julian V and Michelle G. Grossman (1992). Sexual Assault Legislation in Canada: an 

Evaluation. Homicide and Sexual Assault. 

  

Roberts, J. V. and M. G. Grossman (1994). Changing definitions of sexual assault: An analysis 

of police statistics. Confronting sexual assault: A decade of legal and social change. J. V. 

Roberts and R. M. Mohr. Toronto, Canada, University of Toronto Press: 57-83. 

  

Roberts, J. V. and R. M. Mohr, Eds. (1994). Confronting sexual assault: A decade of legal and 

social change. Toronto, Canada, University of Toronto Press. 



  

Ruparelia, Rakhi (2006). "Does no "no" mean reasonable doubt? Assessing the impact of 

Ewanchuk on determinations of consent." Canadian Woman Studies 25: 167. 

 Given predictions made by both supporters and opponents about the significance of 

Ewanchuk, the article explores how the decision has actually impacted on the resolution 

of sexual assault cases over the approximately seven years since it was released. First, it 

briefly overviews the Ewanchuk case and explain how it more accurately stands for the 

proposition that "only yes means yes" rather than "no means no" as is commonly 

asserted. With this clarification in mind, it discusses a number of sexual assault cases to 

consider how Ewanchuk has affected the determination of consent. The article argues that 

Ewanchuk has been most clearly and consistently applied in cases in which the 

complainant expressly communicated her lack of consent. In circumstances where the 

complainant was silent or her conduct was passive or ambiguous, judges have been less 

consistent in their application of Ewanchuk. Essentially, many judges determine consent 

on the basis of "no means no" rather than "only yes means yes." Moreover, even where 

courts have properly applied Ewanchuk, stereotypical assumptions about women as 

complainants continue to inform their analysis of the facts and the applicable law. 

 

 

 

Sampson, Fiona (1998). The Production and Disclosure of Complainant's Personal Records in 

Sexual Assault Trials. METRAC Conference Proceedings: Can Confidentiality Survive?, 

Toronto: METRAC. 

  

Sheehy, Elizabeth (1991). "Feminist Argumentation before the Supreme Court in R.v. Seaboyer; 

R. v. Gayme: The Sound of One Hand Clapping." Melbourne University Law Review 18: 450-

468. 

  

Sheehy, Elizabeth (1999). "Legal Responses to Violence against Women." Canadian Woman 

Studies 19(1,2): 62-73. 

 The article traces the history of legal responses to violence against women from the 

eighteenth century onwards. In spite of our many legal advances, violence against women 

has not subsided in Canada because women's vulnerability to male violence and our 

ability to harness law are inextricably linked to women's social, economic, and political 

position in Canada, in relation to those who hold power. Thus, while law is an important 

tool in advancing women's equality rights, law alone cannot end this violence until all 

women's equality is fully realized. 

 

Sheehy, Elizabeth and Christine Boyle (2004). Justice L'Heureux-Dubé and Canadian Sexual 

Assault Law: Resisting the Privaitization of Rape. Adding Feminism to Law: The Contributions 

of Justice Claire L'Heureux-Dubé. E. Sheehy. Toronto, Irwin Law. 

  

Sheehy, Elizabeth A (1989). "Canadian Judges and the Law on Rape: Should the Charter 

Insulate Bias." Ottawa Law Review 21(1): 151-197. 

  In this article, the author argues that sections 276 and 277 of the older Criminal Code 

(rape shield laws) must survive constitutional challenges. The author argues that 



contradictions inherent in the Charter would be made apparent if the legislation is not 

upheld, for it is arguable that women in countries such as Australia, which do not have a 

Charter or a Bill of Rights, may have better access to "equality" than do Canadian 

women, given that Australian rape shield laws cannot be struck down or altered by the 

judiciary on this basis. Most important, the consequences of judicial invalidation of 

sections 276 and 277 would be disastrous for both present and future victims of rape. 

 

Shilton, Elisabeth and Anne S. Derrick (1991). "Sex Equality and Sexual assault: In the 

Aftermath of Seaboyer." Windsor Yearbook of Access to Justice 11: 107. 

  This paper discusses the significance of the Seaboyer decision for sexual assault law in 

Canada. After reviewing the history of the development of sex unequal legal doctrines 

and practices in rape cases; the authors discuss parliamentary efforts at law reform, and 

their fate in the courts; including the majority judgment in Seaboyer. Current reform 

initiatives are discussed The authors conclude that the law of sexual assault and its 

administration in the courts fail to meet Charter guarantees for women in a number of 

ways, but that the Seaboyer setback presents an opportunity for the development of 

effective new approaches to some of these problems 

 

Stanley, MG and Canada Dept of Justice (1985). The Experience of the Rape Victim With the 

Criminal Justice System Prior to Bill C-127. Sexual assault legislation in Canada: an evaluation: 

150. 

 A historical overview of the Canadian rape laws is presented, beginning with a view of 

ancient societies through the development of contemporary rape laws. In Part Two, the 

police processing of rape complaints is explored. Relying on a number of Canadian 

studies, this section reviews the experience of the rape victim from the report to the 

police to the medical examination for forensic evidence. Police and medical personnel's 

misperceptions and prejudices regarding rape are discussed. Part Three discusses how the 

law has developed special rules and conventions to deal with rape cases. The discussion 

explores the history of the corroboration rule (victim's testimony must be corroborated by 

independent evidence) and explains why certain classes of witnesses, including female 

victims of sexual offenses, were believed to be inherently unreliable. The study explores 

the rationale underlying the rule and reviews a number of empirical studies which have 

indicated that the rationale is based in an irrational mistrust of women. In the paper's final 

section, the issues of convictions and sentencing are discussed, including the likelihood 

that rapists can be rehabilitated. 

 

Steed, Emily (1994). "Reality Check: The Sufficiency Threshold to the Air of Reality Test in 

Sexual Assault Cases." Criminal Law Quarterly 36: 448-473. 

 This article is a response to Professor Don Stuart's argument, in his recent article "Sexual 

Assault: Substantive Issues Before and After Bill C-49",' that the Supreme Court of 

Canada has created a special "air of reality" test for the defence of mistaken belief in 

consent in sexual assault cases. He asserts that, in light of recently implemented sexual 

assault laws, this "special" air of reality test violates s. 7 of the Charter because it places a 

higher burden on those accused of sexual assault than on other accused. This article is 

structured as a response to this attack on the constitutional validity of the air of reality test 

for the defence of mistaken belief in consent in sexual assault. It asserts that the air of 



reality test does not violate the accused's right to make full answer and defence for three 

reasons:(1) The air of reality threshold applied to the defence of mistaken belief in 

consent for the offence of sexual assault is the same test that is applied to other defences 

in criminal law and it is not special or unique to this defence. (2) The    execution    of the   

air of reality   threshold   does not generally create an unfair corroboration rule against 

the accused; (3) The execution of the air of reality test under the new law does not affect 

the fairness of the trial with respect to the admissibility of evidence of complainants' prior 

sexual history. 

 

Stewart, Hamish (2005). Sexual Offences in Canadian Law. Aurora, On, Canada Law Book. 

 This resource discusses the elements of the sexual offences in the current Criminal Code, 

the elements of the historic sexual offences, and the particular rules of evidence and 

procedure that are applicable in sexual assault trials.  

 

Stuart, D. (1992). "Sexual assault: Substantive issues before and after Bill C-49." Criminal Law 

Quarterly 35. 

  

Stuart, Don (1993). "Pendulum Has Been Pushed Too Far." U.N.B. L.J. 42: 349. 

  I support Bill C-49's' efforts to make our Criminal Code2 reflect the "no means no" 

philosophy and also to criminalize unreasonable behaviour in the sexual context. 

However, I believe that the pendulum has been pushed too far in parts of the "rape shield" 

protection and also in the way that negligent conduct has been criminalized in the same 

category as deliberate conduct. In these two areas the law is unjust and potentially 

unconstitutional. 

 

Tang, Kwong-leung (1998). "Rape law reform in Canada: The success and limits of legislation." 

International Journal of Offender Therapy and Comparative Criminology(42): 258-270. 

 This article reviews the major changes and impacts of rape law reform in Canada. It is 

held that the 1983 reform addressed some of the key issues relating to sexual assault. In 

spite of the 1983 legislation, it is clear that critical issues linger in many areas. These 

include underreporting of sexual assault; low founding, charging, and conviction rates; 

the status of rape-shield rules; and the defence of honest but mistaken belief of consent. 

Collective and social actions on the part of women's groups and education are seen as 

important policy tools to counter sexual assault in our society. 

 

Van Dieen, Jodie (1997). "O'Connor and Bill C-46: Differences in Approach." Queen's Law 

Journal 23: 165. 

  

Vandervort, Lucinda (1987-88). "Mistake of Law and Sexual Assault: Consent and Mens Rea." 

Canadian Journal of Women and the Law 2: 233-309. 

 Using the law of sexual assault and "mistaken belief in consent" as the subject matter of 

her analysis, Lucinda Vandervort radically challenges the social and legal construction of 

the concept of "consent." She argues that at the most basic level, sexual assault is assault. 

Thus it should be defined in law as any sexual touching of another without actual 

consent. She argues that when judges allow accuseds to use the defense of mistaken 

belief in consent, they are actually permitting social myths about women's sexual tastes to 



be treated quite improperly as evidence of consent. The author rejects both the present 

law and a strict liability approach to redefining the law of consent. Instead, she proposes 
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Working Group of Attorneys General Officials- Federal/Provincial/Territorial (1992). Gender 

equality in the Canadian justice system. Ottawa, Canada, Department of Justice. 

  



CASES 

 

R. v. Pappajohn [1980] 2 S.C.R. 120. 

 

 Facts: Accused listed his house for sale  with the complainant, a real estate saleswoman, 

was associated. After a lunch appointment with lots of liquor consumption by both 

parties, they went to the appellant's house, the one which was listed for sale. There, the 

complainant contended, she was raped over her protests and struggles, while the appellant 

claims he had an amorous interlude involving no more than a bit of coy objection on her 

part and several acts of intercourse with her consent. The complainant eventually ran out 

of the house naked with a man's bow tie around her neck and her hands tightly tied 

behind her back with a bathrobe sash.  

Trial: The trial judge refused to put the possibility of mistaken belief to the jury and the 

appellant was eventually convicted of the rape of the complainant.  

Court of Appeal: The conviction was affirmed on the basis that the issue emerging from 

the evidence was a simple one of consent or no consent. 

SCC Held (Dickson and Estey JJ. dissenting): The appeal should be dismissed. 

Per Martland, Pigeon, Beetz, McIntyre and Chouinard JJ.: Defence of mistaken 

belief allowed as long as it is honestly held.The test to be applied is that there must be in 

the record some evidence which would convey a sense of reality in the submission. In 

this case, to convey such a sense of reality, there must be some evidence which if 

believed would support the existence of a mistaken but honest belief that the complainant 

was in fact consenting to the acts of intercourse. Here, the complainant's version excludes 

consent and any possible mistaken belief in consent, while the appellant's version speaks 

of actual consent and no suggestion of any mistaken belief could arise, and in this 

situation the only realistic issue which can arise is the simple issue of consent or no 

consent. To require the putting of the alternative defence of mistaken belief in consent, 

the evidence must appear from or be supported by sources other than the appellant in 

order to give it any air of reality. 

Per Dickson and Estey JJ., dissenting:  In a case of alleged rape, where a fact or 

circumstance is not known to, or is misapprehended by, the accused, leading to a 

mistaken but honest belief in the consent of the woman, his act is not culpable in relation 

to that element of the offence. If the accused's act would be innocent, according to facts 

as he believed them to be, he does not have the criminal mind and ought not be punished 

for his act. Mistake is a defence where it prevents an accused from having the mens rea 

which the law requires for the very crime with which he is charged. With respect to 

whether a defence of honest, though mistaken, belief in consent must be based on 

reasonable grounds: The mind with which the jury is concerned is that of the accused, not 

that of a reasonable man. By importing a standard external to the accused, there is created 

an incompatible mix of subjective and objective factors.  

 

R. v. Sansregret [1985] 1 S.C.R. 570. 

 

 Facts: Accused and complainant had a prior one-year relationship which involved 

"slappings" and "blows". She ended the affair and told him to leave. Subsequently, the 



appellant broke into her house twice. On both occasions, complainant feared for her 

safety because of his threats and violent behaviour. To calm him down and to protect 

herself from further violence, she held out some hope of reconciliation and consented to 

intercourse. Although she reported both incidents to the police and complained of being 

raped, no proceedings were taken after the first time because appellant's probation officer 

asked her not to press the matter. Appellant was arrested and charged following the 

second incident.  

Trial: The judge found not only that the complainant consented to intercourse solely 

because of fear engendered by appellant's threats but also that the appellant honestly 

believed that the consent to intercourse was freely and genuinely given. Applying the 

Pappajohn case, the trial judge acquitted the appellant.  

Court of Appeal: Acquittal set aside and entered a conviction for rape. 

SCC Held: Appeal Dismissed 

The defence of mistake of fact rests on the proposition that the mistaken belief, honestly 

held, deprives the accused of the requisite mens rea for the offence. The mens rea for rape 

under s. 143(h)(i) of the Criminal Code must involve a knowledge that the woman is 

consenting because of threats or fear of bodily harm, or recklessness as to its nature. An 

honest belief on the part of the accused -- even though unreasonably held -- that the 

woman was consenting to intercourse freely and voluntarily and not because of threats 

would negate the mens rea and entitle the accused to an acquittal. In the present 

circumstances, the defence of mistake of fact was not available to the accused. The trial 

judge found that the complainant consented out of fear and that the appellant blinded 

himself to the obvious and made no inquiry as to the nature of the consent which was 

given. The evidence revealed that he knew of the complaint of rape caused by the first 

incident and therefore was aware of the likelihood of the complainant's reaction to his 

threats. To proceed with intercourse in such circumstances without further inquiry 

constitutes self-deception to the point of wilful blindness. Where the accused is 

deliberately ignorant as a result of blinding himself to reality the law presumes 

knowledge -- in this case knowledge of the forced nature of the consent. There was 

therefore no room for the application of the defence. 

 

 

R. v. Seaboyer; R. v. Gayme [1991] 2 S.C.R. 577 

 Facts: Seaboyer was charged with sexual assault of a woman with whom he had been 

drinking in a bar. The judge at the preliminary inquiry refused to allow the accused to 

cross-examine the complainant on her sexual conduct on other occasions. The appellant 

contended that he should have been permitted to cross-examine as to other acts of sexual 

intercourse which may have caused bruises and other aspects of the complainant's 

condition which the Crown had put in evidence. Such evidence might arguably be 

relevant to consent since it might provide other explanations for the physical evidence. 

The Gayme complainant was 15, the appellant 18. They were friends. The Crown alleged 

that the appellant sexually assaulted the complainant at his school. The defence, relying 

on the defences of consent and honest belief in consent, contended that there was no 

assault and that the complainant was the sexual aggressor. In pursuance of this defence, 

the appellant at the preliminary inquiry sought to cross-examine and present evidence on 

prior and subsequent sexual conduct of the complainant. Accordingly, he brought a 



motion that ss. 276 and 277 of the Code were unconstitutional. The judge rejected the 

motion, on the ground that he lacked jurisdiction to hear it, and committed the appellant 

for trial. 

Held (L'Heureux-Dubé and Gonthier JJ. dissenting in part): The appeals should be 

dismissed; however, s. 276 of the Criminal Code is unconstitutional 

Reasons: s.276 constituted a blanket exclusion of evidence related to complainant's 

sexual activity with anyone else other than the accused, subject to three exceptions -- 

rebuttal evidence, evidence going to identity, and evidence relating to consent to sexual 

activity on the same occasion as the trial incident. Section 276 has the potential to 

exclude evidence which is relevant to the defence and whose probative value is not 

substantially outweighed by the potential prejudices to the trial process. For example, 

evidence related to honest mistaken belief. The basis of the accused's honest belief in the 

complainant's consent may be sexual acts performed by the complainant at some other 

time or place. Yet section 276 would preclude the accused leading such evidence. 

However striking down s. 276 does not revive the old common law rules of evidence 

which permitted evidence of sexual conduct and condoned invalid inferences from it. 

Evidence of sexual conduct and reputation in itself cannot be regarded as logically 

probative of either the complainant's credibility or consent.  

1.On a trial for a sexual offence, evidence that the complainant has engaged in consensual 

sexual conduct on other occasions (including past sexual conduct with the accused) is not 

admissible solely to support the inference that the complainant is by reason of such 

conduct (a) more likely to have consented to the sexual conduct at issue on the trial; or 

(b) less worthy of belief as a witness. 

2. Evidence of consensual sexual conduct on the part of the complainant may be 

admissible for purposes other than an inference relating to the consent or credibility of 

the complainant where it possesses probative value on an issue in the trial and where that 

probative value is not substantially outweighed by the danger of unfair prejudice flowing 

from the evidence. 

Per L'Heureux-Dubé and Gonthier JJ. (dissenting in part): The exclusion of "pattern" 

evidence and "habit" evidence is not unconstitutional; the mythical basis of these 

arguments denies their relevance.  Such evidence is almost invariably irrelevant. It is 

highly prejudicial to the integrity and fairness of the trial process and, in any event, is 

nothing more than a prohibited propensity argument. Consent is to a person and not to a 

circumstance; the use of the words "pattern" and "similar fact" deny this reality. Such 

arguments are implicitly based upon the notion that women will, in the right 

circumstances, consent to anyone and, more fundamentally, that "unchaste" women have 

a propensity to consent. The relevance of evidence of mistaken belief in consent in some 

cases does not conclusively demonstrate the infirmity of the provision. No relevant 

evidence regarding the defence of honest but mistaken belief in consent is excluded by 

the legislation under attack here. Any evidence excluded by this subsection would not 

satisfy the "air of reality" that must accompany this defence nor would it provide 

reasonable grounds for the jury to consider in assessing whether the belief was honestly 

held. The structure of the exception set out in s. 276(1)(c) is thus not offensive to the 

defence of honest belief. 

 

 



 

 

R. v. Park. [1995] 2 S.C.R. 836 

 

 Facts: The accused was charged with sexual assault. Two weeks before the incident, the 

complainant and the accused had dated for the first time. The accused testified that later, 

at her apartment, they became quite intimate, fondling one another's private parts and 

talking of sex and birth control, and that she masturbated him to ejaculation. She 

maintains that they only kissed and talked of birth control and about the fact that, as a 

born again Christian, she did not believe in premarital sex. On the day of the incident, the 

accused called the complainant early in the morning and she agreed that he could come 

over. He arrived shortly thereafter and she greeted him at the door with a kiss on the 

cheek, wearing only her bathrobe. The complainant claims that, a few minutes later, he 

drew her to him and pushed her onto the bed. She resisted actively but he was stronger. 

Feeling his weight atop her, she had a flashback to a previous traumatic experience and 

went into "shock". The next thing she remembered, he was pulling his penis out of her 

and ejaculating on her stomach. By contrast, the accused testified that she actively 

participated in the sexual activity and, when things began to get "hot", he prematurely 

ejaculated on her stomach. No intercourse took place. A medical report from the 

examination of the complainant indicated the presence of redness on the inner labia 

which could be consistent with either consensual or non-consensual intercourse. At trial, 

the accused's defence was that the complainant consented to the sexual activity or, in the 

alternative, that he had an honest but mistaken belief that she was consenting. The trial 

judge refused to put the mistaken belief defence to the jury, finding there to be no air of 

reality to it, and concluding that the issue was simply one of "consent or no consent". The 

accused was convicted. On appeal, the majority of the Court of Appeal set aside the 

conviction and ordered a new trial, holding that the trial judge erred in not putting the 

mistaken belief defence to the jury. 

Held: The appeal should be allowed and the conviction restored. 

Per L'Heureux-Dubé J.: In sexual assault cases, where the accused asserts that the 

complainant actually consented, it is artificial to inquire further into whether he also 

expressed a belief that she was consenting. The absence or presence of an actual 

statement indicating a belief in consent is of no consequence in all but the most unusual 

of cases. Presuming that the accused is de facto asserting such a belief, the more 

fundamental question is whether that belief is an honest one, capable of supporting the 

defence of honest but mistaken belief in consent. Essentially, for there to be an "air of 

reality" to the defence of honest but mistaken belief in consent, the totality of the 

evidence for the accused must be reasonably and realistically capable of supporting that 

defence.  

What is relevant to a possible defence of honest but mistaken belief is the account of the 

events that took place at the time of the sexual assault, as well as any additional relevant 

and admissible information explaining why the accused might have honestly interpreted 

those events at that time to be consistent with consent. In certain cases, evidence of prior 

sexual activity between the two parties may be relevant in this respect. An honest belief 

that the complainant would consent is, by itself, not a defence to sexual assault where the 

accused is aware of, or wilfully blind or reckless as to, lack of consent at the time of the 



sexual activity. When the complainant and the accused give similar versions of the facts, 

and the only material contradiction is in their interpretation of what happened, then the 

defence of honest but mistaken belief in consent should generally be put to the jury, 

except in cases where the accused's conduct demonstrates recklessness or wilful 

blindness to the absence of consent. When the complainant's and the accused's versions 

conflict materially or are diametrically opposed on this point, then the defence can be left 

with the jury if it is realistically possible for a properly instructed jury, acting judiciously, 

to splice some of each person's evidence with respect to the encounter, and settle upon a 

reasonably coherent set of facts, supported by the evidence, that is capable of sustaining 

the defence of mistaken belief in consent.  

The actus reus of sexual assault requires that the Crown demonstrate a touching of a 

sexual nature, combined with a lack of actual consent to that touching, while the mens rea 

is established by showing that the accused intended to touch the complainant in a manner 

that is sexual, and knew of, or was reckless or wilfully blind to, the fact that the 

complainant was not consenting to that touching. However, in reinforcing the view that 

sexual activity is consensual in the absence of communicated non-consent, the current 

common law approach to the mens rea of sexual assault may perpetuate social 

stereotypes that have historically victimized women and undermined their equal right to 

bodily integrity and human dignity. The primary concern animating and underlying the 

present offence of sexual assault is the belief that women have an inherent right to 

exercise full control over their own bodies, and to engage only in sexual activity that they 

wish to engage in. The criminal law must be responsive to women's realities, rather than a 

vehicle for the perpetuation of historic repression and disadvantage. The common law 

governing the mens rea of sexual assault should be approached having regard to s. 15 of 

the Canadian Charter of Rights and Freedoms, and it should be accepted that the mens rea 

for sexual assault is also established by showing that the accused was aware of, or 

reckless or wilfully blind to, the fact that consent was not communicated. Although 

consent may exist in the mind of the woman without being communicated in any form, it 

cannot be accepted by a reasonable finder of fact as having been honestly perceived by 

the accused without first identifying the behaviour that led the accused ostensibly to 

believe that the complainant was consenting. If the accused is unable to point to evidence 

tending to show that the complainant's consent was communicated, then he risks a jury 

concluding that he was aware of, or reckless or wilfully blind to, the complainant's 

absence of consent. 

The trial judge was correct in not putting the defence of mistake of fact to the jury.  

 

R. v. Esau. [1997] 2 S.C.R. 777. 

 Facts: The accused, a second cousin of the complainant, had sexual intercourse with her 

after a party at her home. The accused was later charged with sexual assault and tried 

before a jury. At trial, the accused testified that, in his view, the complainant was in a 

condition to be "able to control what she was doing". He said that they kissed each other 

and then she invited him to come to her bedroom, where they had consensual sexual 

intercourse. The complainant testified that she was drunk and denied kissing the accused 

and inviting him to her bedroom. She testified that she had no memory of anything from 

the time she went to her bedroom until the next morning when she awoke and realized 

that she had engaged in sexual intercourse. Although she could not remember what 



occurred, the complainant testified that she would not have consented to intercourse with 

the accused because they were related.  

Trial: The trial judge charged the jury on the issue of consent, but not on the defence of 

honest but mistaken belief in consent. Defence counsel did not object. The accused was 

convicted of sexual assault.  

Court of Appeal: By majority, allowed the appeal, quashed the conviction and ordered a 

new trial. The court concluded that there was an 'air of reality' to the defence of honest 

but mistaken belief and that, notwithstanding the failure of defence counsel to raise the 

issue, the trial judge was obliged to put that defence to the jury. 

Held (L'Heureux-Dubé and McLachlin JJ. dissenting): The appeal should be 

dismissed. 

Per Lamer C.J. and Sopinka, Gonthier, Iacobucci and Major JJ.: Before a court 

should consider the defence of honest but mistaken belief or instruct a jury on it there 

must be some plausible evidence in support so as to give an air of reality to the defence. 

Here, the plausible evidence comes from the testimony of the complainant and the 

accused and the surrounding circumstances of the alleged sexual assault. The accused's 

evidence amounted to more than a bare assertion of belief in consent. He described 

specific words and actions on the part of the complainant that led him to believe that she 

was consenting. This alone may be enough to raise the defence, but there was more. The 

complainant's evidence did not contradict that of the accused, as she cannot remember 

what occurred after she went to her bedroom. In addition there was no evidence of 

violence, struggle or force. The absence of resistance or violence alone could not raise the 

defence as it is only one factor that must be considered. The complainant did not testify 

that she did not in fact consent, but was only able to say that because she was related to 

the accused, she would not have consented. The accused's evidence of the complainant's 

participatory actions, if believed, might lead a jury to conclude that he honestly believed 

she was consenting despite his being mistaken about her ability to legally consent 

because of intoxication. A court cannot make an a priori determination that honest but 

mistaken belief is impossible when the complainant is intoxicated. Lastly, while passivity 

by the complainant may not be consent, her absence of memory has to be considered with 

the evidence of the accused that the complainant seemed to participate willingly.  

Per McLachlin J. (dissenting): Section 273.2 of the Criminal Code provides that, in a 

case of sexual assault, an accused cannot raise the defence of mistaken belief in consent if 

he did not take "reasonable steps, in the circumstances known to the accused at the time, 

to ascertain that the complainant was consenting". In this case, where the complainant 

was on any view of the evidence quite drunk, the absence of any evidence of steps taken 

by the accused to ascertain consent precludes him from raising the defence. 

In any event, an application of the common law principles governing the defence leads to 

the same result. To put the defence of honest but mistaken belief to the jury, there must 

be sufficient evidence to give the defence an "air of reality". Mere assertion of belief in 

consent by the accused will not suffice to give the defence an air of reality. Consent for 

purposes of sexual assault is found in the communication by a person with the requisite 

capacity by verbal or non-verbal behaviour to another of permission to perform the 

sexual act. The issue of mistake as to consent must be assessed on the basis of the 

particular accused person before the court, but the accused cannot have been wilfully 

blind or reckless. An accused is not entitled to presume consent in the absence of 



communicative ability and thus cannot raise the defence in the case of an unconscious or 

incoherent complainant. Passivity without more is also insufficient to provide a basis for 

the defence. Since the defence of honest but mistaken belief is designed to meet the 

situation where there has been an honest miscommunication of non-consent, it may arise 

only where the evidence indicates a situation of ambiguity resulting from the 

complainant's conduct or external circumstances which the accused, not being wilfully 

blind or reckless and acting honestly, misinterpreted as consent. The requirements of the 

defence are thus: (1) evidence that the accused believed the complainant was consenting; 

(2) evidence that the complainant in fact refused consent, did not consent, or was 

incapable of consenting; and (3) evidence of ambiguity or equivocality showing how the 

accused could honestly, and without wilful blindness or recklessness, have mistaken the 

complainant's lack of consent for consent. 

Here, the trial judge did not err in failing to put the defence of honest but mistaken belief 

to the jury, since it did not realistically arise on the evidence. The complainant and the 

accused presented divergent and incompatible versions of the events. Drunkenness 

cannot constitute evidence of a situation in which the complainant might appear to be 

consenting when in fact she was not.  The law, however, does not permit speculation 

based on stereotypes but rather demands specific evidence of a state of affairs which 

could give rise to an honest misapprehension of consent when no consent existed.  

Per L'Heureux-Dubé J. (dissenting): The traditional common law understanding of 

"lack of consent" as it relates to the mens rea in the offence of sexual assault should be 

changed. The customary focus on the complainant's communication of refusal or 

rejection of the sexual touching in question should be rejected in favour of an assessment 

of whether and how the accused ascertained that the complainant was consenting to such 

activity. The mens rea of the offence should be established where the accused is shown to 

have been aware of or reckless or wilfully blind as to the fact that the complainant has not 

communicated consent to the activity in question. In determining whether an accused had 

the requisite culpable state of mind, it is necessary for the trier of fact objectively to 

examine not only the verbal and behavioural indicators in the evidence of the 

complainant's subjective state, but also the accused's subjective perception thereof, in 

light of any relevant circumstances known to him at the time. Where an accused has 

demonstrated that he honestly, with some basis in the circumstances, misperceived these 

indicators, and therefore lacked the necessary "culpable mind", the defence of honest but 

mistaken belief may arise. Here, there was no evidentiary basis for ambiguous 

communication on the part of the complainant or external circumstances which could 

have influenced the perceptions of the accused. The trial judge was thus correct in not 

putting the defence to the jury. 

 

 

R. v. A.W.S. [1998] M.J. No. 26(Manitoba Court of Appeal) 

 Facts: This was a Crown appeal from acquittal of the accused on a charge of sexual 

assault against his common-law wife. The accused and the complainant had lived 

together on and off since 1982, and had four children. In January, 1997, the complainant 

had surgery involving an abdominal incision, and was picked up and driven home by the 

accused upon her release from hospital. The complainant testified that she complained 

she was sore upon arriving home, and retired to bed. The accused asked if she would 



have sexual relations, but she replied no. Without any resistance or cooperation from her, 

the accused removed her clothing and had sexual intercourse with her. She testified that 

she did not physically resist because she was afraid of the accused. The accused denied 

having had sexual relations with the complainant on the day in question. At trial, the 

accused did not attest to his belief in the complainant's consent to sexual intercourse as an 

alternate defence. The trial judge rejected the accused's evidence, finding it unbelievable, 

and concluded that the evidence as a whole did not raise a reasonable doubt as to the 

accused's guilt. However, the trial judge had a reasonable doubt on the issue of whether 

the complainant had adequately communicated her lack of consent to the accused, so 

acquitted him. On this appeal, the Crown submitted that the trial judge had erred in law in 

considering the mistaken belief defence. 

HELD: The appeal was allowed. On the trial judge's factual findings, the accused stood 

guilty of the offence of sexual assault. A conviction was entered. The fact that the 

accused and the complainant were involved in an ongoing intimate relationship was 

evidence which may have provided an air of reality to the defence of mistaken belief, but 

the trial judge still had an obligation, as a matter of law, to determine whether that air of 

reality existed in the case before him. The law could not allow a person to take refuge in 

an intimate relationship and be wilfully blind to the condition of his or her sexual partner 

simply because that relationship existed. In this case, there was little evidence which 

could support the defence of mistaken belief in consent. That evidence, when considered 

in the context of the complainant's express rejection of the accused's invitation for sexual 

relations, her surgery and resulting physical discomfort, the accused's knowledge that the 

complainant had undergone surgery, the complainant's repeatedly informing the accused 

that she was sore, and her explanation for remaining passive, did not give an air of reality 

to the defence of mistaken belief. The evidence was not reasonably or realistically 

capable of supporting that defence. 

 

R. v. Ewanchuk. [1999] 1 S.C.R. 330 

 No defence of implied consent to sexual assault exists in Canadian law. 

Facts: The complainant, a 17-year-old woman, was interviewed by the accused for a job 

in his van. She left the van door open as she was hesitant about discussing the job offer in 

his vehicle. The interview was conducted in a polite, business-like fashion. After the 

interview, the accused invited the complainant to see some of his work which was in the 

trailer behind the van. The complainant purposely left the trailer door open but the 

accused closed it in a way which made the complainant think that he had locked it. There 

was no evidence whether the door was actually locked. The complainant stated that she 

became frightened at this point. The accused initiated a number of incidents involving 

touching, each progressively more intimate than the previous, notwithstanding the fact 

that the complainant plainly said "no" on each occasion. He stopped his advances on each 

occasion when she said "no" but persisted shortly after with an even more serious 

advance. Any compliance by the complainant was done out of fear and the conversation 

that occurred between them clearly indicated that the accused knew that the complainant 

was afraid and certainly not a willing participant.  

Trial: The trial judge acquitted the accused of sexual assault relying on the defence of 

implied consent. 

Appeal: Court of Appeal upheld that acquittal.  



SCC Held: The appeal should be allowed. 

Per Lamer C.J. and Cory, Iacobucci, Major, Bastarache and Binnie JJ.: At issue here are 

whether the trial judge erred in his understanding of consent in sexual assault and 

whether his conclusion that the defence of "implied consent" exists in Canadian law was 

correct. 

The actus reus of sexual assault is established by the proof of three elements: (i) touching, 

(ii) the sexual nature of the contact, and (iii) the absence of consent. The first two of these 

elements are objective. It is sufficient for the Crown to prove that the accused's actions 

were voluntary. The Crown need not prove that the accused had any mens rea with 

respect to the sexual nature of his behaviour. The absence of consent, however, is purely 

subjective and determined by reference to the complainant's subjective internal state of 

mind towards the touching, at the time it occurred. While the complainant's testimony is 

the only source of direct evidence as to her state of mind, credibility must still be 

assessed by the trier of fact in light of all the evidence. It is open to the accused to claim 

that the complainant's words and actions, before and during the incident, raise a 

reasonable doubt against her assertion that she, in her mind, did not want the sexual 

touching to take place. The accused's perception of the complainant's state of mind is not 

relevant and only becomes so when a defence of honest but mistaken belief in consent is 

raised in the mens rea stage of the inquiry. 

The trier of fact may only come to one of two conclusions: the complainant either 

consented or did not. There is no third option. If the trier of fact accepts the complainant's 

testimony that she did not consent, no matter how strongly her conduct may contradict 

that claim, the absence of consent is established and the third component of the actus reus 

of sexual assault is proven. *No defence of implied consent to sexual assault exists in 

Canadian law.* Here, the trial judge accepted the complainant's testimony that she did 

not want the accused to touch her, but then treated her conduct as raising a reasonable 

doubt about consent, described by him as "implied consent". This conclusion was an 

error. 

To be legally effective, consent must be freely given. Therefore, even if the complainant 

consented, or her conduct raises a reasonable doubt about her non-consent, circumstances 

may arise which call into question what factors prompted her apparent consent. Section 

265(3) of the Criminal Code enumerates a series of conditions -- including submission by 

reason of force, fear, threats, fraud or the exercise of authority -- under which the law will 

deem an absence of consent in assault cases, notwithstanding the complainant's ostensible 

consent or participation.  

The mens rea of sexual assault contains two elements: intention to touch and knowing of, 

or being reckless of or wilfully blind to, a lack of consent on the part of the person 

touched. The accused may challenge the Crown's evidence of mens rea by asserting an 

honest but mistaken belief in consent. The defence of mistake is simply a denial of mens 

rea. It does not impose any burden of proof upon the accused. The accused need not 

testify in order to raise the issue. A belief by the accused that the complainant, in her own 

mind, wanted him to touch her but did not express that desire, is not a defence. Not all 

beliefs upon which an accused might rely will exculpate him. Consent in relation to the 

mens rea of the accused is limited by both the common law and the provisions of ss. 

273.1(2) and 273.2 of the Criminal Code. 

Here, the accused knew that the complainant was not consenting before each encounter. 



The trial judge ought to have considered whether anything occurred between the 

communication of non-consent and the subsequent sexual touching which the accused 

could honestly have believed constituted consent.  

 

Per L'Heureux-Dubé and Gonthier JJ.:  

Canada is a party to the Convention on the Elimination of All Forms of Discrimination 

against Women, which requires respect for and observance of the human rights of 

women. Violence against women is as much a matter of equality as it is an offence 

against human dignity and a violation of human rights. These human rights are protected 

by ss. 7 and 15 of the Canadian Charter of Rights and Freedoms and their violation 

constitutes an offence under the assault provisions of s. 265 and under the more specific 

sexual assault provisions of ss. 271, 272 and 273 of the Criminal Code. 

This case is not about consent, since none was given. It is about myths and stereotypes. 

The trial judge believed the complainant and accepted her testimony that she was afraid 

and he acknowledged her unwillingness to engage in any sexual activity. However, he 

gave no legal effect to his conclusion that the complainant submitted to sexual activity 

out of fear that the accused would apply force to her. The application of s. 265(3) requires 

an entirely subjective test. As irrational as a complainant's motive might be, if she 

subjectively felt fear, it must lead to a legal finding of absence of consent. 

The question of implied consent should not have arisen. The trial judge's conclusion that 

the complainant implicitly consented and that the Crown failed to prove lack of consent 

was a fundamental error given that he found the complainant credible, and accepted her 

evidence that she said "no" on three occasions and was afraid. This error does not derive 

from the findings of fact but from mythical assumptions. It denies women's sexual 

autonomy and implies that women are in a state of constant consent to sexual activity.The 

majority of the Court of Appeal also relied on inappropriate myths and stereotypes. 

Complainants should be able to rely on a system free from such myths and stereotypes, 

and on a judiciary whose impartiality is not compromised by these biased assumptions. 

The findings necessary to support a verdict of guilty on the charge of sexual assault were 

made. In particular, there was no evidence that would give an air of reality to a defence of 

honest but mistaken belief in consent for any of the sexual activity which took place in 

this case. Section 273.2(b) precludes an accused from raising that defence if he did not 

take reasonable steps in the circumstances known to him at the time to ascertain that the 

complainant was consenting. The position that the nature of the defence of honest but 

mistaken belief does not need to be based on reasonable grounds as long as it is honestly 

held has been modified by the enactment of s. 273.2(b), which introduced the "reasonable 

steps" requirement. 

 

R. v. Davis. [1999] 3 S.C.R. 759. 

 Facts:  Accused, holding himself out as a photographer with connections to a modelling 

agency, invited the complainants, who ranged in age from 15 to 20, to pose for a portfolio 

of photographs with a view to initiating a modelling career. He persuaded all of them to 

pose nude or semi-nude, and some of them were photographed in bondage. The accused 

allegedly sexually assaulted the complainants D., K., S. and R. while they were posing in 

various stages of undress or were tied up and completely vulnerable. In the cases of B. 

and D., it was alleged that the accused threatened to send revealing photographs to either 



their parents or to a pornographic magazine if they did not agree to perform sexual 

favours for him. While D. ignored the accused's threats, B. acceded to them and 

performed sexual favours over the course of a two- to three-month period in exchange for 

the negatives. In her testimony, B. indicated that during that period there were at least 

two incidents in which the accused persisted in sexual activity after she had 

communicated her lack of consent. The accused testified that any sexual activity between 

B. and himself was consensual and that the photography sessions began after they had 

already been involved in a sexual relationship. He thus had no reason to threaten to 

expose the complainant, and never did so. In the case of D., the accused admitted taking 

her photos, but denied that any semi-nude photos were taken or that any sexual 

impropriety had occurred. He also denied trying to extort sexual favours from her, as 

there were no photographs with which to threaten her. With respect to K., S. and R., the 

accused claimed that any sexual contact was consensual.  

Trial: The trial judge convicted the accused of two counts of extortion against B. and D. 

and of five counts of sexual assault against the five complainants.  

Appeal: The Court of Appeal upheld the convictions. 

SCC Held: Appeal dismissed 

Reasons: It is unnecessary in this case to decide whether there is consent to sexual 

activity if it is obtained by threatened exposure of nude photographs. The accused's 

conviction of sexually assaulting B. may be affirmed on the basis of an independent 

sexual assault, wholly apart from his extortionate conduct. B. testified that, during the 

two- to three-month period in which she went to the accused's apartment and had sexual 

intercourse with him in exchange for the negatives, there were at least two incidents in 

which the accused persisted in sexual activity after she had unambiguously 

communicated her lack of consent. The trial judge found B. to be a credible witness and 

this Court is satisfied that the events unfolded as the complainant described them. This 

evidence supports a conviction of sexual assault. In the case of K., assuming, without 

deciding, that the trial judge failed to consider the defence of honest but mistaken belief 

in consent, a review of the evidence leads to the conclusion that there was no air of reality 

to the defence. Even if the testimony of the accused is completely accepted, it discloses 

that, at a minimum, he was wilfully blind as to whether K. consented to the fondling of 

her breasts and vagina. There is no suggestion by the accused that K. posed nude for any 

reason other than to further her modelling career. Nor was there any evidence that she 

invited him to touch her prior to his fondling of her breasts and vagina. 

 

R. v. D.I.A [1999] N.B.J. No. 303 (New Brunswick Court of Appeal) 

 Facts: This was an appeal by the Crown from the acquittal of DIA on one charge of 

sexual assault and one charge of anal intercourse. DIA had been married for four years, 

and had had sexual relations with his wife two to three times every day. On the day of the 

offence, DIA believed that, as they had only had sex twice that day, his wife still wanted 

to have sex. The trial judge held that DIA could not be found guilty, as he had a mistaken 

belief in consent. The Crown appealed on the ground that the trial judge misdirected 

himself in the interpretation of DIA's defence of mistaken belief in consent. 

HELD: Appeal allowed and new trial directed. The trial judge misdirected himself in the 

interpretation and application of DIA's honest but mistaken belief in consent. The trial 

judge did not make any findings of fact in regard to the actus reus element of the sexual 



assault. He did not expressly conclude that there was an act of unwanted sexual touching. 

As the evidence was contradictory, the trial judge was required to make the necessary 

findings of fact. The trial judge also did not make any findings of credibility with respect 

to DIA's wife. Since the presence or absence of consent turned on the complainant's state 

of mind at the time of the touching, and not on DIA's perception, a credibility finding 

with respect to DIA's wife was required. The trial judge did not make the findings 

necessary to support a finding of not guilty. His failure to give adequate reasons as to 

why the defence should apply raised doubt as to whether the trial judge had understood 

the defence of mistaken belief in consent. 

 

R. v. MacFie. [2001] 277 A.R. 86 (C.A.). 

 Facts: MacFie's wife left him, following a long history of physical and emotional abuse. 

Following many unsuccessful attempts to persuade her to see him, he abducted her and 

drove to a gravel pit south of Calgary. He parked, entered the back of his van, and had 

intercourse with her two times. The wife relectuantly provided the police with a written 

statement where she said she feared her husband would kill her but that she had not 

"consented" but had "agreed" to have sexual intercourse because she feared bodily harm. 

She was later found murdered. 

Trial Court: Held that although MacFie violently abducted his estranged wife and had 

sexual intercourse with her without her consent, he was not liable to be convicted of 

sexual assault because he "truly and honestly believed that she was consenting to the 

activity". 

Decision (Court of Appeal): Crown's Appeal allowed.  

Held that the trial judge erred in law in finding "air of reality" for the defence of belief in 

consent without considering the evidence of circumstances relevant to the issues of 

recklessness and wilful blindness. "While the abduction continues, the perpetrator of the 

abduction cannot assert an honest belief in consent. Honest belief cannot exist in 

circumstances of wilful blindness or recklessness and the perpetrator of a violent 

kidnapping or abduction can have no illusions about the voluntariness of any expression 

of consent" 

 

R. v. C.M.M. 2002 NSPC 13, (Nova Scotia Provincial Court) 

 Facts: Trial of CMM for carrying a restricted weapon for the purpose of committing an 

offence, use of a firearm in committing a sexual assault, and threatening. CMM entered 

his estranged wife's home after he saw her lover leaving the house with CMM's children. 

She was at work. CMM went through some boxes of his possessions and found a long-

forgotten handgun. When his wife returned home, she found CMM standing in a hallway 

wearing latex gloves and holding the gun at his side. She testified that he then threatened 

to kill her lover and have three other men rape her. She then led CMM to believe that she 

was going to reconcile with him. During a conversation in the bedroom, while they were 

seated on the bed, he was holding the gun pointing down toward her knee. She brushed 

the gun aside, and it went off, frightening both of them. He put the gun away and they 

had sexual intercourse without any physical force. She later managed to get away from 

him in a bank and called the police. He made a statement admitting most of the 

allegations, except that he denied the threats. He pleaded guilty during the trial to break 

and enter, careless use of a firearm, and breach of a peace bond. A kidnapping charge 



was dismissed on a motion for a directed verdict at the end of the Crown's case. CMM 

argued that he did not possess the gun for the purpose of committing an offence, that he 

did not use the firearm in committing a sexual assault, and that he did not threaten to kill 

his wife's lover or cause bodily harm to his wife. 

HELD: Accused acquitted. CMM did not possess the firearm with the intention to 

commit an offence. He entered the house intending only to let his wife know how he felt, 

he found the gun after he arrived, and he intended only to scare her with it. The gun went 

off accidentally and he laid it aside immediately. In his mind, it was not a factor in the 

sexual assault. CMM's wife led CMM to believe, by her words and conduct, that she was 

consenting to the sexual intercourse. There had been no prior incidents to put CMM on 

notice that that his wife was submitting out of fear. He had an honest but mistaken belief 

in consent. CMM's denial of the threats raised a reasonable doubt for several reasons. His 

wife's testimony in several important details differed from what she had initially told 

police. Some of what she said he had said was obviously false. The trial judge accepted 

the events as CMM had described them to the police immediately after the incident. 

 

R. v. Went [2004] B.C.J. No. 1900. 

 Facts: Appeal by Went from a provincial court conviction for sexual assault. Went and 

the complainant began a sexual relationship in 1999 and lived together until she asked 

him to move out in 2001. They continued a social and sexual relationship until the 

alleged sexual assault. The complainant testified that they had a healthy sexual 

relationship that included at her request, an element of forcefulness, including insincere 

verbal exhortations to stop. The complainant also testified that such activity was usually 

preceded by subtle indicators such as a hug or flirtatious behaviour. On the night in 

question, the couple watched a movie which depicted a couple making love while a 

plastic bag was placed over the woman's head. The couple disagreed, and no finding was 

made, over whether the complainant commented favourably on the movie's depiction. 

Shortly thereafter, Went covered the complainant's mouth and she pushed away his hand. 

He then attempted to initiate oral sex and was rebuffed. Went removed the complainant's 

clothes and she curled into a ball in a final effort to rebuff his attempts at intercourse. 

Went threw her clothes at her and ceased his advances. The parties disagreed on whether 

the complainant assisted in the removal of her clothes and the trial judge made no finding 

on this point. Went argued that he had an honest but mistaken belief in her consent, based 

largely on the sexual history and pattern of behaviour between the couple. The trial judge 

held that there was an air of reality to the defence of honest but mistaken belief in 

consent, but that the defence could not succeed. He found that Went had been reckless in 

failing to inquire as to whether the complainant had consented and had been wilfully 

blind to her protests and body language indicating that he should stop. 

HELD: The appeal was allowed and an acquittal was entered. The trial judge failed to 

appreciate that he was unable to decide whom to believe in respect of relevant and 

essential evidence as to whether Went's belief in consent was reckless or wilful, or 

whether he could honestly hold such a belief. If the trial judge could not discount that the 

complainant may have given signals to Went that were consistent with an honest belief in 

consent, then it could not be said that the Crown had proven beyond a reasonable doubt 

that Went's defence could not succeed. 

 



R. v. R.V. [2004] O.J. No. 5136 (Ontario CA); O.J. No. 849 (Sup. Ct.); [2001] O.J. No. 5143 (Ct. 

J) 

 Facts: Trial of RV on two charges of sexual assault against his wife of 12 years. RV 

raised the defence of honest but mistaken belief in consent of his wife to the sexual 

activity. RV and his wife were having marital difficulties but were still living in the same 

house and had not formed an intention to separate. At the time of the alleged assaults they 

were sleeping in different rooms but otherwise carried on a relatively normal marital 

relationship. On the night of the first incident RV undressed, got into bed with TV and 

initiated sexual conduct. TV pushed him away and told him no. They went out for dinner 

and had a pleasant evening and upon their return were feeling quite positive towards each 

other. RV again made sexual advances. TV again said no but RV continued to kiss and 

fondle her. Eventually he gave up and left the bed. The next day they visited TV's 

mother. When they returned home RV invited TV into his bed but she declined. When 

TV awoke the next morning RV was in bed with her. She agreed to let him hold her. RV 

started caressing TV and attempted to pull down her pyjama pants. She pulled them back 

up. RV continued to try to persuade her and tried to get on top of her. He eventually gave 

up without having sex. TV made a complaint to the police and RV was charged. He 

argued that although TV was rejecting his advances through words, her conduct led him 

to an honest belief that she was consenting. 

HELD (Trial Judge): RV was found not guilty on both counts. When parties get 

married, they, by the very nature of the relationship, are consenting to engaging in sexual 

intercourse. Although TV and RV's relationship was strained, it was still a viable and 

ongoing marriage. It was not enough for the Crown to simply prove that the sexual 

conduct took place without TV's consent. The Crown failed to prove beyond a reasonable 

doubt that RV's conduct was subjectively outside the norms of tolerated sexual behaviour 

in their marriage. It was not proven that RV knew or ought to have known that this 

occasion was different and when TV said no through words and gestures, she meant no. 

RV did not at any time force actual sexual intercourse. He understood the limits in their 

sexual relationship and did not exceed those limits. Within the confines of a viable 

marriage it was difficult to reject RV's defence of honest but mistaken belief that TV was 

consenting. There was a distinct air of reality to RV's interpretation of his wife's 

behaviour. RV was entitled to be acquitted of the charges. 

HELD (Summary Conviction Appeal): Appeal dismissed. The Crown's contention, 

which would indicate that express consent must be present for sexual relations in the 

marriage context, was contrary to legal principal and common sense. Here, the trial judge 

had made specific findings of fact that V had an honest belief that the complainant was 

consenting. He found that, V's conduct must be examined in the context of a viable 

marriage. The evidence supported this finding. As well, because there had been no 

realistic hope of success, the Crown should not have brought the appeal and would pay 

V's costs in the amount of $5,000. 

Held (Court of Appeal): Acquittal upheld but held that lower court judges made serious 

error of law. 

T he trial judge and the summary conviction appeal judge made serious errors of law. On 

the complainant's story, the defence of mistaken belief in consent was not available. 

Merely because there was a viable marriage does not itself give rise to a defence of 

mistaken belief in consent in the face of the complainant's unequivocal statements to the 



respondent that she was not consenting to further sexual relations. There was no burden 

on the Crown to disprove the defence merely because the parties were married. Nor could 

it be said that there could be any implied consent in those circumstances. 

 

R. v. D.M. [2004] O.J. No. 4376 (Ontario Court of Justice) 

 The complainant, J.R., then aged 18 and the defendant, D.M., who was 21 at the time the 

allegation arose, were involved in an intimate relationship of some two years duration. 

They had known each other for a total time period of some four years at the time of this 

incident. Incident- JR consented to DM entering her room (even though he was upset 

because she had just revealed she was sleeping with his best friend) and did not voice 

exception when he placed his hand on her stomach. Then DM inserted fingers in JR's 

vagina despite her saying no. After a lot of resistance and scuffling, she is able to push 

him away. Neighbours call 911. DM claims he was only cuddling and he took his hands 

away when she said stop the second time (which supposedly was more forceful). 

Held: Not guilty. Honest, mistaken belief found. While the defendant is not permitted to 

continue a disapproved sexual act in order to continue to "test the waters" previously 

referenced episodes of sexual contact are capable of providing a basis to believe consent 

existed before he resumed his advances. 

Reasons: There was a mistaken belief because of previous incidents of sexual intimacy 

which continued despite a "no". Mistaken belief was honest because 1) The complainant 

and defendant were involved in a long-term relationship involving previous incidents of 

sexual intimacy. The complainant proposed to sleep in the defendant's bed as was her 

usual pattern of conduct when visiting the applicant's home.2) Accused was upset but not 

very angry when she revealed her other affair 3) Complainant did not object to his initial 

advances of a sexual nature 4) She did not attempt to leave the room after first "no".5) 

The defendant's immediate post incident responses seem to undermine the complainant's 

assertion that the acts of sexual touching were carried out in anger. He attempted to to 

kiss and hug the complainant while he spoke to her in a calm manner immediately after 

the alleged incidents had occurred. 

 

 

R. v. Latreille [2005] O.J. No. 4845, (Ontario Superior Court of Justice). 

 Facts: Complainant, former common-law wife of accused, went to accused's home to 

break off relationship. Complainant claimed accused forced her to have intercourse. 

Accused claimed intercourse was consensual . Accused claimed he and complainant had 

consensual sex on several occasions in similar circumstances. Physical evidence not 

conclusive on issue of consent. 

Held: Evidence of pattern of consensual sex between complainant and accused 

admissible. Evidence not adduced to show complainant was easy, but to assert 

complainant and accused in long-standing relationship involving consensual sex. Crown 

applied to adduce evidence of assault where accused grabbed complainant's arm and 

would not let go . Assault occurred three-and-one-half years ago. Only incident of 

physical assault during nine-year relationship. Crown's application dismissed. Evidence 

of assault had tenuous probative value. Was isolated incident not characteristic of 

relationship between accused and complainant. Accused would be prejudiced if assault 

evidence introduced. 



 

R. v. T.V. 2006 ONCJ 338, (Ontario Court of Justice). 

 Facts: Couple married since 1991 and relationship was estranged since 2004. At the end, 

complainant wanted to separate and wanted accused to move out of the house. The 

accused was charged with four domestic violence offences, including assault with a 

weapon, common assault, harassment, and sexual assault. Facts concerning the sexual 

assault- happened in bedroom, despite wife saying no. But she was afraid of his temper 

and she just lay quietly till he ejaculated. She left bedroom on the pretext to eat 

something and then left the house and filed a police complaint.  

HELD: The accused was convicted of common assault, but acquitted of the other three 

charges.  

Reasons: With regard to the alleged sexual assault, there was an air of reality to the 

defence of honest belief in consent in these circumstances, and no air of reality to the 

wife's claim that he would physically hurt her if she did not comply as her parents were 

right outside the doorway. It is reasonable to infer that he thought she was consenting 

when she lay down on the bed after he had made it known that he wanted to make love to 

her. She made no attempt to sit up or leave the room. Complainant is an assertive and 

strong-willed woman. Her failure to simply leave the room was not credibly explained in 

her evidence. She was the author of her own misfortune. She was not honest about her 

affair with L.L., she refused to stop working at the corporation as the accused asked. She 

refused to stop seeing L.L. as the accused asked. All of these actions were inconsistent 

with her testimony that "she didn't know what else to do" to keep the accused from being 

angry with her. Judge concluded that the complainant dramatized the act in question to 

suit her own purposes.  The evidence here paints the picture of a desperate man trying to 

romantically seduce his wife and save his marriage, to no avail. She had left him 

emotionally many months before and had given him conflicted signals. The findings in 

this case are based on the uniquely intimate and troubled relationship that existed 

between the parties in question. 
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